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Three other recent decisions were in favor of the 
Government. On August 30, a preliminary injunc- 
tion granted in the case of Standard Packing Co. v. 
Rogan et al. was vacated by the U. S. District Court, 
Southern District of California, Central Division. 
\ restraining order was denied by the U. S. District 
Court, Southern District of New York, on Septem- 
ber 5, in the case of Henrietta Mills et al. (three other 
mills) v. Hoey. On the grounds that the AAA as 
amended provides adequate remedy at law for the 
recovery of processing taxes illegally collected, the 
U. S. District Court of Idaho, Eastern Division, on 
September 6 dissolved temporary restraining orders 
against collection of processing taxes in the case of 
Jones et al. doing business as Jones Brothers Elevators 
& Milling Co. et al. v. Viley. 

The contention of processors is that in view of the 
doubtful validity of the processing taxes the Agri- 
cultural Adjustment Act as amended does not give 
adequate remedy at law for recovery of taxes illegally 
paid under the AAA and that therefore collection of 
the taxes should be restrained, ’ 





Rye Processing Tax Raputeniente 


EGULATIONS relating to the processing tax 

on rye, which went into effect on September 
1, 1935, were approved by the President on August 
27. These regulations (Rye Regulations, Series 1, 
No. 1) in addition to containing the marketing year 
and rate of tax, which are prescribed by law, pro- 
vide definitions and conversion factors for articles 
processed wholly or partly from rye to determine 
the amount of tax imposed or refunds to be made 
with respect thereto. 

The tax rate of 30 cents per bushel of 56 pounds 
of clean rye will continue until December 31, 1937 
unless modified according to the specific formulae 
set forth in the Agricultural Adjustment Act as 
amended. 

The regulations define “first domestic processing” 
of rye as “the milling or other processing (except 
cleaning and drying) of rye for market, including 
custom milling for toll as well as commercial mill- 
ing, but shall not include the grinding or cracking 
thereof not in the form of fiour for food purposes 
only.” Other definitions covered by the regulations 
include those for whole-rye flour, whole-rye meal. 
rye flour, rye farina, prepared rye pancake flour, rye 
bread, pumpernickel, rye crackers, Swedish health 
bread and similar articles, toasted rye breakfast 
foods, rye malt, rye mash, rye distilled spirits, rye 
feed, distillers’ rye dried grains, and distillers’ rve 
solubles. 


Corn-Hog Payments 

INCE the distribution of first payments to corn 

hog producers under their 1935 adjustment con- 
tracts was begun on July 27, a total of nearly 31 
million dollars had been mailed from Washington 
prior to August 30 out of a total of 85 million dol- 
lars to go to farmers in the first installment. The 
fins al installment of about 10 million dollars does 

1This view, in substance, has been upheld in the following cases: 


Baltic Mills Co. et al. v. Bitgood, U. S. District Court, District of Con- 


necticut, Aug: 28, 1935 (injunctions granted) and G. B. R. Smith Milling 
et al. (thirty "other mills) v. Thomas, U. S. District Court, Northern 


Dis strict of Texas, (injunctions continued), September 20, 1935. 
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not fall due until after January 1, 1930. Coming 
on top of a fairly good corn crop and hog prices 
at peak levels, the returns this year to farmers in 
the corn belt seem likely to be higher than for 
many years. 

The Agricultural Adjustment Administration re- 
ports that first payments under 1935 corn-hog con- 
tracts have been distributed as follows among 
farmers in the following states: Maine, $1,050; New 
Hampshire, $4,950; Vermont, $6,914; Massachusetts, 
$85,158; Rhode Island, $975 ; Connecticut, $5,654; 
New York, $52,933; New Jersey, $72,665 ; Pennsyl- 
vania, $140, 707; Ohio, $1,473,748 ; Indiana, $2, 833,023 ; 
Illinois, $1, 266,602 ; Michigan, $254, 047; Wisconsin, 
$957,321 ; Minnesota, $2,350,295 ; Iowa, $8,100,334 : 
Missouri, $3,183,333 ; North Dakota, $712,695 ; South 
Dakota, $486,861; Nebraska, $3,576,802; Kansas, 
$1,938,911; Maryland, $87,528; Virginia, $258,149; 
North Carolina, $60,952; South Carolina, $97,236; 
Georgia, $28,094; Florida, $65,558; Kentucky, 
$191,014; Tennessee, $186,976; Alabama, $126,404; 
Mississippi, $17,702; Arkansas, $169,220; Louisiana. 
$14,822 ; Oklahoma, $727,277 ; Texas, $279,622 ; Mon. 
tana, $26,613 ; Idaho, $84,926 : Wyoming, $72, 332: 
Colorado, $365, 096; New Mexico, $19,585; Arizona. 
$8,426 ; Utah, $31, 054; Nevada, $10, 188 ; ‘Washing- 
ton, $100, 104; Oregon, $135, 578 : and California, 
$157, 320. 


Internal Revenue Collections— 
Fiscal Year 1935 


NTERNAL revenue collections of other than pro- 

cessing taxes for the fiscal year ended June 30, 
1935 amounted to $2,773,213,215, which was an in- 
crease of $572,396,905, or 26 per cent, over similar 
collections during the preceding fiscal year. Re- 
ceipts from the income tax were 35 per cent higher 
than for the fiscal year 1934, while miscellaneous 
internaj revenue netted the Treasury a 13 per cent 
increase. 

First collections under the Revenue Act of 1934 
were received during the fiscal year 1935. As com- 
pared with the 1932 Act, the rates applicable to indi- 
viduals under the 1934 Act were the same on the 
first $4,000 of taxable income; on amounts over 
$4,000 the rate was reduced from 4 per cent to 8 per 
cent; but largely offsetiing that reduction was an 
increase in surtax rates, which began at the $4,000 
to $6,000 bracket with a rate of 4 per cent and 
reached a maximum of 59 per cent, whereas, under 
the 1932 Act, surtaxes began at 1 per cent on the 
$6,000 to $10,000 bracket and reached a maximum 
of 55 per cent. The ordinary tax rate on corporation 
incomes was unchanged but the right of filing con- 
solidated returns was limited to railroads. Railroads 
electing to file consolidated tax returns were taxable 
at 1534 per cent instead of the regular rate of 1334 
per cent. The surtax applicable to “undistributed 
adjusted net income” was an increased revenue- 
producing factor of the 1934 Act. The foregoing 
were the most important differences between the 
income tax under the 1932 and 1934 Acts. The 
increase of 35 per cent in income tax collections 
reflects substantial business improvement as well 
as the rate changes. 
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The Processing Tax Toll 


Processing tax receipts jumped from $371,422,885 
in the fiscal year 1934 to $526,222,358 in the succeed- 
ing year. The latter amount was almost one-half as 
much as income tax collections. Incidentally, the 
revenue from taxes not following the ability-to-pay 
principle was more than twice as much as the yield 
from the income tax. 


Collections from taxes imposed under the Agri 
cultural Adjustment Acts, the Cotton Control Act, 
and the Tobacco Control Act during the fiscal years 
1934 and 1935 were as follows: 


Source 1934 1935 
Wheat (tax effective July 9, 1933) 


anor y tax (30 cents per bushel of 60 

pounds) $104,038,635 $123,564,487 
Import compensating taxes , ‘ 20,775 27,744 
Floor taxes, other than retail diy 10,941,402 249,623 
Floor taxes, retail 2,620,362 19,078 





Total, wheat 117,621,174 123,860,932 


Cotton (tax effective August 1, 1933): 


Processing tax (4.2 cents yes pound lint 

cotton) ; ii : 93,253,444 
Import compensating taxes p 1,799,354 
Floor taxes, other than retail ~ ) 771,125 
Floor taxes, retail 5 102,378 





Total, cotton 3 95,926,301 


Tobacco (tax effective October 1, 1933): 

Processing tax (1.7 to 6.1 cents per pound; 

rates on flue-cured revised Aug. 1, 1934; 

rates on burley revised Oct. 1, 1934, and 

Maryland type tobacco exempted; rates 

revised Feb. 1, 1935, 2 cents to 9.5 cents 

per pound, according to type of tobacco 

and purpose for which put in process) 15,873,986 32,161,943 
lmport compensating taxes ; 155,209 236,479 
Floor taxes, other than retail 1,814,629 311,083 
Floor taxes, retail a 244,602 15,996 


Total, tobacco ........... "18,088,426 32,725,501 


Field corn (tax effective November 5, 1933): 
Processing tax (5 cents per bushel of 56 
pounds) Bene 3,413,305 6,760,472 
Import compensating taxes 18,450 48,663 
Floor taxes, other than retail.... 982,677 38,844 
Floor taxes, retail. . ; : 81,762 1,651 


Total, field corn 4,496,194 6,849,630 


Hugs (tax effective November 5, 1933): 

Processing tax (50 cents per 100 pounds live 

weight; Dec. 1, 1933, rate increased to $1; 

Feb. 1, 1934, rate increased to $1.50; and 

Mar. 1, 1934, rate increased to $2.25) 70,716,192 = 184,380,03¢ 
Import compensating taxes....... 33,289 186,591 
Floor taxes, other than retail 6,166,970 32,766 
Floor taxes, retail 118,160 1,622 





Total, hogs 77,034,611 184,601,000 


Certain paper, jute fabrics, and jute yarn (tax 

effective December 1, 1933): 

Processing tax (from 0.715 to 4.06 cents per 

pound; rates revised, effective June 12, 

1934, and Dec. 1, 1933) 5,251,648 
[Import compensating taxes 916,342 
Floor taxes, other than retail 3,006,960 
Floor taxes, retail 69,880 


Total, paper and jute 9,244,830 
Sugar, cane and beet (tax effective June 8, 
1934) : 


Processing tax (0.5 cent per pound raw 

value) ; 55,599,571 
Import compensating taxes 3,809,587 
Floor taxes, other than retail b 11,314,081 
Floor taxes, retail ie 370,731 





Total, sugar 170,416 71,093,970 


Peanuts (tax effective October 1, 1934): 
Processing tax (1 cent per pound farmer's 
stock weight) ..... 3,569,523 
Import compensating taxes 2,413 


‘: Total; peanuts (no floor tax levied) 3,571,93¢ 


Rice (tax effective April 1, 1935): 
Processing tax (1 cent per pound of rough 
rice) 
Import compensating taxes 


Total rice (no floor tax levied) 


Cotton ginning tax (applied to 1934 crop; 
excess over producer’s allotments taxed at 
5.67 cents per pound of lint cotton; tax 
revised, 6 cents effective June 18, 1935)... ; 
Tobacco sales tax (applied to 1934 crop; excess 
over producer’s allotments taxed at 25 per 
cent of selling price. Types of tobacco 
known as cigar leaf, Maryland and Virginia 
sun-cured exempt) . ace Rae Naee 3,231,374 


Total, all agricultural adjustment tax 
collections. . ; : 371,422,885 526,222,358 


Miscellaneous Tax Collections 
Receipts from miscellaneous internal revenue for 


the fiscal year 1935 amounted to $1,673,983,831, which 
was an increase of $190,191,862, or 13 per cent over 
collections during the preceding fiscal year. The 
table following shows the receipts from miscellan- 
eous taxes for the two fiscal years. 


Source 1934 1935 
Capital stock . $80,168,344 $91,508,121 
Excess profits 2,630,615 6,560,482 
Dividends a 961,479 
Estate Pus eve Wehaderer -. 103,985,288 140,440,682 
Gift : Sollee ; 9,153,076 71,671,276 
Distilled spirits and wines. 89,951,747 195,457,893 
Fermented malt liquors ; 168,959,585 215,563,876 
Tobacco manufactures .. 425,168,897 459,178,625 
Stamp taxes (Title VIII, Revenue Act of 1926, 
as amended): 
Documentary stamps (bonds, capital stock 
issues, deeds of conveyance, etc.) Sa 16,259,304 17,934,776 
Capital stock transfers ay ; 38,065,999 15,747,362 
Future delivery of produce : 7,847,743 3,950,544 
Silver transfers .... 606 1,149,390 
Playing cards 4,406,384 4,351,299 
Manufacturers’ excise taxes: 
Gasoline arid lubricating oils. . : 227,830,020 189,332,540 
Motor vehicles (automobiles, trucks, motor- 
cycles, tires, tubes, parts and accessories) 70,901,044 77,255,055 
Electrical energy 33,134,407 32,577,256 
Furs and jewelry 12,323,547 4,685,854 
Toilet preparations 10,813,471 12,643,517 
Candy, chewing gum, and soft drinks. ... 9,614,113 1,032,463 
Matches 6,970,596 6,000,101 
Sporting goods, cameras, firearms, and am- 
munition . ais ee 6,700,936 7 032,448 
Mechanical refrigerators 5,525,912 
Radio components and phonograph records 3,156,777 
Brewers’ wort, malt, and grape concentrates 3,067,119 
Miscellaneous taxes: 
Checks 41,383,198 
Admissions and club dues 20,599,564 
Telephone, telegraph, radio and cable com- 
munications .. aoe 19,250,799 
Cransportation of oil by pipe line ..... 10,379,369 
Coconut, etc., oils processed c 57,091 
All other (safe-deposit boxes, oleomargarine, 
narcotics, mixed flour, filled cheese, boats, 
prohibition, National Firearms Act, crude 
petroleum, and other miscellaneous col- 
lections) ‘ oe 2 5,313,374 6,745,062 


lotal miscellaneous internal revenue 1,483,790,969 1,673,982,831 


Additional Taxes and Refunds 


Whereas additional assessments resulting from 
office audits and field investigation increased from 
$328,188,720 in the fiscal year 1934 to $332,105,91(' 
in the fiscal year 1935, the net gain after deduction 
of refunds favored the earlier year by $5,010,241. 
The following is a summary of the refunds, showing 
the number of schedules and claims, the amount o! 
interest allowed and the total amount refunded on 
each class of tax for the fiscal year 1935, with a com: 
parison of the total for the fiscal year 1934. 


Number 

of Number otal 

sched- _ of Amount of | amount 

Class of tax ules claims interest refunded 

Capital stock . 93 2,015 $18,688 $210,801 
Distilled spirits 58 325 19,183 140,493 
meee ...... 97 ¢ 223,625 1,632,132 
Income .... a 5,511,960 21,133,663 
Miscellaneous 6 - 1,002 156,852 

Narcotics 26 2 152 
Sales : : 182,789 784,495 
Silver d 324 
Tobacco 52 





Total internal revenue ,392 5,957,250 24,058,964 


Processing taxes ...... 20,585 32,063,18° 


Total tax refunds, fiscal your af 
1935 9,171 147,436 $5,977,835 $56,122,155 
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Fiscal year 1934: 





Internal revenue 4,893 70,058 12,608,084 45,820,318 
Processing taxes .......... 499 8,320 2,685 1,374,404 
Total tax refunds, fiscal year 
RARE SENSES NS eae 5,392 


78,378 $12,610,769 $47,194,722 








Oklahoma City Host to National Tax 
Association, October 14-18 


(Continued from page 608) 


“The Scope of State Income Taxation Under Present Con- 
ditions,” Professor Harold M. Groves, University of 
Wisconsin 

Discussion 


SIXTH SESSION 
Wednesday, October 16, 2:30 P. M 


Round Table 

“Property ‘Tax Enforcement: Collection, Delinquency, 
with Special Reference to Real Estate,” Professor 
Fred R. Fairchild, Yale University, chairman, Com- 
mittee on Tax Delinquency, presiding 

Paper by Leo Day Woodworth, Washington, D. C., former 
chief statistician, Division of Real Estate Taxation, 
3ureau of the Census 

Discussion 

“Tax. Penalties and Sales”— 
Henry. F. Long, Massachusetts 
Melville McPherson, Michigan 
Professor Simeon E. Leland, University of Chicago 

“Collection Administration,” Professor Roy C. Blakey, 
University of Minnesota 

“Political Aspects,” Professor Jens P. Jensen, University 
of Kansas 
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“State and Federal Relations,” Professor James W. Martin, 
University of Kentucky 


SEVENTH SESSION 
Wednesday, October 16, 8:00 P. M. 
“Fraud in Taxation or Enforcement of Revenue Laws by 
Suit,” George Vaughan, Arkansas 
“Review of Recent Tax Decisions,’ L. B. Krueger, Wis- 
consin 
“Repercussions of Federal Taxation on State Tax Sys- 
tems,’ Professor E. H. Hahne, Northwestern Uni- 
versity 
Discussion 


EIGHTH SESSION 
Thursday, October 17, 9:30 A. M. 

“Taxation and Democracy,’ Honorable William H. Mur- 
ray, Oklahoma 

“The Effects of Homestead Tax Exemption—A Factual 
Approach,” Raymond D. Thomas, Oklahoma 

“Tax Limitation,” Professor Jens P. Jensen, University of 
Kansas 

Report of Committee on Federal and State Tax Relations, 
Henry Herrick Bond, Massachusetts, chairman 


NINTH SESSION 
Thursday, October 17, 2:30 P. M. 
Report of Resolutions Committee 
Presidential address, Henry F. Long, Massachusetts 
Address, U. S. Senator Thomas P. Gore, Oklahoma 


TENTH SESSION 
Thursday, October 17, 8:00 P. M 
Action on Report of Resolutions Committee 
Annual business meeting of National Tax Association 
Miscellaneous matters 
Adjournment 





Court Decisions 


Bad Debts.—There was not an abuse of discretion on the 
part of the Commissioner in refusing to allow a deduction 
in 1929 for partial worthlessness of an account receivable 
due from a corporation which is closely related to peti- 
tioner corporation through stock ownership. Although 
the book value of the assets exceeded the liabilities, the 
charge-off represented a part of the excess of the liabilities 
over the liquidation value of the assets. There were no 
proceedings under way in 1929 for liquidation of the cor- 
poration.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Olympia Harbor Lumber Company, a Corporation, v. Com- 
missioner of Internal Revenue. No. 7682. 

Decision of Board of Tax Appeals, 30 BTA 114, affirmed 








Deduction as a bad debt or as a loss is denied for 1927 
by reason of the charging off from taxpayer’s books of an 
account against a firm from which it had purchased large 
orders of cloth in 1920 which taxpayer later claimed to be 
not up to standard. The taxpayer charged the goods back 
to the seller, but, although the latter was financially re- 
sponsible, the taxpayer took no legal action to enforce 
the claim.—U. S. Circuit Court of Appeals, Tenth Circuit, 
in The H. D. Lee Mercantile Company v. Commissioner of 
Internal Revenue. No. 1181, April term, 1935. 

Memorandum opinion of Board of Tax Appeals affirmed. 


Basis for Gain or Loss on Sale of Stock.—Basis for gain 
or loss on sale in 1927 of stock acquired by employees of 
the issuing company for $100 a share in 1920 by reason of 
their long and faithful service (market price at that time 
having been $250 a share) is limited to $100 a share where 
the 1920 return did not disclose the receipt of such stock. 
l. D. 3435, requiring the reporting of a profit on a bargain 
purchase by an employee, was issued in 1923, and was to 
be applied prospectively only. Stepped-up basis was to be 
allowed, under T. D. 3435 on subsequent sale of the stock, 
only if income had been previously reported upon its re- 
ceipt—U, S. Circuit Court of Appeals, Eighth Circuit, in 
John J. Larkin and Herbert E. Doolittle v. United States of 
America. No. 10,189. May term, 1935. 

Decision of District Court affirmed 





Capital Net Gain.—Two-year period contemplated by 
the “capital net gain” provisions of Section 101, Revenue 
Act of 1928, commences to run from the date of distri- 
bution to the taxpayer of the property, the profit on the 
sale of which he claims is taxable as a capital gain, and 
not from the date of the death of the decedent from whose 
estate the property was received.—U. S. Circuit Court of 
Appeals, Eighth Circuit, in Rufus R. Rand, Jr., v. Guy T. 
Helvering, Commissioner of Internal Revenue. No. 10,224. 
May term, 1935. 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Claims for Refund.—(1) Where suit is brought under 
Section 1122 of the 1926 Act, giving District Courts con- 
current jurisdiction with the Court of Claims where Col- 
lectors are dead or out of office, collection by credit 
confers jurisdiction as effectively as if the Collector had 
collected the tax directly from the taxpayer. 

(2) Section 608 of the 1928 Act does not prevent the 
Commissioner from reconsidering a rejected claim and 
granting refund where suit was brought within two years 
from date of final rejection. “It does not purport to be 
a statute of limitations governing the bringing of suits but 
is simply a barrier placed upon administrative refunds by 
the Bureau of Internal Revenue independent of suits.” 

(3) Claims for refund filed November 21, 1928, were 
properly amendatory of the original claims filed June 29, 
1928, which were based on a request for special assessment 
under Sections 209 and 210 of the 1917 Act and Sections 
327 and 328 of the 1918 Act, where the amended claims 
were based upon the contention that the Commissioner 
could not correctly compute the plaintiff's invested capital. 
“These claims were sufficient to invoke Section 327 (a) as 
well as 327 (d) of the Revenue Act of 1918.” 

(4) Claim for refund which invokes Section 284 (c) of 
the 1926 Act, relating to invested capital adjustments, need 
not be filed within four years from the payment of the 
tax, the court holding that no claim is necessary as a con- 
dition precedent to a suit based on Section 284 (c) of the 
1926 Act.—U. S. District Court, West. Dist. of So. Caro- 
lina, Greenville Div., in Piedmont Manufacturing Company v 
United States of America. At Law No. L-1427. 
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Dividends.—Where a corporation redeems and cancels 
a portion of its outstanding capital stock and one day later 
declares a 400 per cent stock dividend, the transaction, 
though in the form of a stock redemption, is, in fact, a 
distribution of earnings substantially equivalent to a cash 
dividend under Section 115 (g) of the 1928 Act.—U. S. 
Circuit Court of Appeals, Third Circuit, in William T. 
Brown, Jr., v. Commissioner. No. 5630. March term, 1935 

Unpublished memorandum decision of the Board of Tax 
Appeals affirmed. 


Dividends: Determination of Whether Payments Sub- 
sequent to March 1, 1913 Are from Capital or Earned Sur- 
plus——Where a corporation had an operating deficit on 
March 1, 1913, which was subsequently reduced by earned 
profits, and had made an entry on its books writing up its 
assets to reflect their true value as of March 1, 1913, the 
amount of such write-up is not to be taken into considera- 
tion in determining the amount of the operating deficit 
existing on certain dates in 1925 and 1926, when distribu- 
tions on stock were made, for the purpose of ascertaining 
whether such distributions were made from capital or 
earned surplus under the provisions of Sec. 201 of the 1926 
Act.—U. S. District Court, So. Dist. of New York, in 
George T. Chapman, as Executor of the Last Will and Tes- 
tament of Henry Lane Eno, deceased, v. Charles W. Anderson, 
individually and as United States Collector of Internal Rev- 
enue for the Third District of New York. No. 261. 


“First In, First Out” Rule in Determining Cost of Se- 
curities.—Court sustains Board of Tax Appeals in its hold- 
ing that it is not necessary to apply the “first in, first out” 
rule where it is possible to determine the average cost of 
the stock owned by the taxpayer and the proportion which 
the stock sold bore tothe total cost.—U. S. Circuit Court of 
Appeals, Third Circuit, in Commissioner of Internal Rev- 
enue v. Olive Hume Oliver. No. 5729. March term, 1935. 


Decision of Board of Tax Appeals, 30 BTA 380, affirmed. 


Losses.—Petitioner was the sole stockholder of a cor- 
poration which became insolvent in 1924. He had endorsed 
its notes and guaranteed its accounts to the amount of 
$665,695.14. A creditors’ committee was formed, to which 
the petitioner transferred all of his stock under a voting 
trust agreement and the petitioner was retained as man- 
ager. Petitioner reached an agreement with the creditors, 
holding paper he had guaranteed, to pay 15 per cent of 
those debts in full discharge of his personal liability. In 
1926 he paid $16,469.34 and in 1927 $68,645.09 and claimed 
a deductible loss in each year of the amount so paid. The 
Court holds such payments preserved the value of his in- 
vestment in the corporation’s stock, (returned to him in 
1927) and that any loss which he might eventually realize 
would be determined when he disposed of his stock.—U. S. 
Circuit of Appeals, Second Circuit, in Jeremiah G. Menihan 
uv. Commissioner of Internal Revenue. 


Decision of Board of Tax Appeals, 29 BTA 169 affirmed 


Where a parent corporation in 1928 liquidated a sub- 
sidiary at a loss, and had filed consolidated returns during 
the period of affiliation, 1925 to 1928, and deducted in the 
returns for 1926 to 1928 the losses of the subsidiary during 
those years, the deductible loss on such liquidation is lim- 
ited to the excess of the parent company’s investment loss 
over the subsidiary’s operating losses claimed as a credit 
in the consolidated income tax returns. Gain of the sub- 
sidiary in 1925'may not be used to increase such excess 
since “the total taxable income was the same on the con- 
solidated return as upon separate ones.”—U. S. Circuit 
Court of Appeals, Third Circuit, in Commissioner of Inter- 
nal Revenue v. National Casket Company, Inc. No. 5691. 
March term, 1935. 


Decision of Board of Tax Appeals, 29 BTA 139, reversed 
in part. 


Processing Tax.—The Court, concluding that there is 
serious doubt as to the constitutionality of the law, to- 
gether with the fact that a multiplicity of suits must inev- 
itably result (necessary to be brought by plaintiff if it is 
relegated to its remedy at law to protect its rights), grants 
a temporary injunction on condition that the plaintiff fur- 
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nish sufficient sureties to cover the payment of taxes or 
deposit the money with the clerk of the Court.—U. S. Dis- 
trict Court, So. Dist. of California, in The Luer Packing 
Company v. Nat Rogan, Collector. 


Court denies motion to dismiss suits in which plaintiffs 
seek injunction restraining collection of processing taxes 
and declaratory decrees under the Federal Declaratory 
Judgments Act, asserting that it is bound to accept the 
decision of the Circuit Court of Appeals of the First Cir- 
cuit in the Hoosac Mills case (Butler et al. United States, 
decided July 13, 1935; Aug. T. M., p. 486), and attaching 
considerable importance to almost unanimous action in 
other jurisdictions where injunctions have been granted.— 
U. S. District Court, Dist. of Mass., in Neild Manufacturing 
Corporation v. Thomas B. Hassett, Individually and as Acting 
Collector of Internal Revenue for the District of Massachu- 
setts; Wamsutta Mills, a Corporation, v. Thomas B. Hassett, 
Individually and as Acting Collector of Internal Revenue for 
the District of Massachusetts; Taber Mill, a Corporation, v. 
William M. Welch, Individually and as Collector of Internal 
Revenue for the District of Massachusetts; Hartwell Corpo- 
ration, a Corporation, v. William M. Welch, Individually and 
as Collector of Internal Revenue for the District of Massa- 
chusetts. Equity Nos. 4152-4154, 4156. 


The Court, after considering the general economic situa- 
tion which resulted in a congressional declaration of the 
existence of an economic emergency and the justification 
of the policies embodied in the AAA, holds the Act un- 
constitutional on the following grounds: (1) Control of 
production within the states is a power not exercisable by 
the Federal Government under interstate commerce power; 
(2) it involves an invalid delegation of legislative power: 
to the Secretary of Agriculture. Butler, Receiver of Hoosac 
Mills Corp. v. U. S., decided July 13, 1935, followed. 


The Court holds that there exists in this case such ex- 
traordinary and special circumstances as to entitle the 
plaintiff to equitable relief on the ground that the present 
case, being one of national importance, dealing with a 
new departure in taxation based on novel and unprece- 
dented lines, the experience under which, according to the 
testimony in the case, has brought about a situation of 
exceptional and unusual hardship to the plaintiff by reason 
of its prior compliance with the law and will result in ex- 
traordinary loss and irreparable damage to it unless the 
enforcement of the lien for the alleged overdue tax, which 
has been found an invalid exaction, is enjoined.—U. S. 
District Court, Dist. of Maryland, in John A. Gebelein, Inc.. 
v. Lewis M. Milbourne, Individually and as Acting Collector 
of Internal Revenue for the District of Maryland. In equity 
No. 2328. 


Recovery of Taxes.—Plaintitf on January 30, 1925, sent 
a letter to the Bureau of Internal Revenue, stating that 
if the determination of its tax liability for the years 1916 
to 1919, as previously determined by the Bureau and as set 
forth in the letter, was final it would pay the additional 
assessments, notwithstanding that the period for making 
additional assessments for the year 1918 had expired. The 
Commissioner, instead of accepting the plaintiff’s offer, re- 
vised the assessments. Plaintiff paid the additional assess- 
ments, and brought suit to recover taxes for the year 1918. 
The Court holds that the plaintiff’s letter of January 30, 
1925, did not constitute a consent in writing under Section 
278 (c) of the 1924 Act but a conditional aes of payment, 
which was not accepted by the Commissioner, and holds 
that the plaintiff is entitled to recover the additional taxes 
paid for the year 1918.—U. S. District Court, Dist. of Mass.. 
in New England Southern Mills v. Thomas W. White, Col 
lector. Law No. 5637. 


Taxable Income: Time of Realization.—Out of the pur 
chase price received from the sale of certain stock in 1929, 
the petitioner was required, pursuant to the terms of the 
contract of sale, to deduct $50,000 and deposit it in a bank 
to insure the payment of certain obligations. In 1931, the 
petitioner withdrew the deposit, paying the pro rata shares 
to those entitled to receive them. The petitioner reported 
his share as income received in 1931. [The Commissioner 
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and the Board of Tax Appeals determined that the tax- 
payer's Share of the indemnity fund was income to him for 
1929 and assessed a deficiency in his tax for that year.] 
The Court sustains the petitioner, holding that the income 
realized from such distribution is taxable in 1931.—U. S. 
Circuit Court of Appeals, Third Circuit, in Blaine L. Stoner 
». Commissioner of Internal Revenue. No. 5560. Oct. term, 
1934. 

Decision of Board of Tax Appeals, 29 BTA 953, reversed 


Trusts.—Where the income of a trust was distributable 
to grantor’ s children during their minority, and the gran- 
tor’s wife was given power to withdraw securities or money 
from the trust, and a similar power was reserved to 
grantor, to be exercised by him only on the death of his 
wife, the grantor retained no powers that would bring him 
within Section 166 or 167 of the 1928 Act and he was not 
taxable on the income. “It is not a question of the power 
of Congress to provide that under such facts as are before 
the court the income of the trust is taxable to the settlor 
(Burnet v.. Wells, 289 U. S. 670; duPont v. Com., 289 U. S. 
685), but it is a question of whether or not Congress has 
given statutory authority to tax the income derived from 
the fund to the settlor.”—U. S. Circuit Court of Appeals, 
Third Circuit, in Commissioner of Internal Revenue v. Fran- 
‘is J. Stokes. No. 5448. Oct. term, 1934. 


Decision of Board of Tax Appeals, 28 BTA 1243, affirmed. 


income of a testamentary trust for the benefit of de- 
cedent’s three children is held to be taxable on three sepa- 
rate returns to be filed by the trustee, one for each child, 
including in each return such child’s share of all income, 
both ordinary and capital gain, and deducting therefrom 
whatever sums were made av ailable to or paid out for each 
respective child. Under the terms of the trust, the general 
expenses of the estate were to be allocated one-third to 
each child, and, if deductible as an expense under the Rev- 
enue Statutes, were to be deducted by the trustee from the 
taxable income of that child. Also, sums were to be ex- 
pended by the trustees for their education until each 
reached the age of 21 years, after which each was to re- 
ceive certain limited sums until the eldest reached the age 
of 30 years, at which time the entire trust property was 
to be distributed. 

No gain was realized by the estate from the payment 
in compromise of a claim of one adjudged by the courts 
to have been the wife of the decedent, where the amount 
of the settlement was less than the value of her dower in 
decedent’s estate.—U. S. District Court, Western District 
of Kentucky, in Fidelity & Columbia Trust Company, Trus- 
tee, Estate of L. P. Ewald, v. Robert H. Lucas, Collector of 
Internal Revenue. No. 1072 


Where a trust, in 1930, paid income to a widow in lieu 
of her statutory interest and failed to take deduction there- 
for, recovery of the overpaid tax for 1930 is denied where 
the income was not reported by the widow and collection 
of the tax from her is barred by the statute of limitations. 
The Court does not agree that the trust and the beneficiary 
are such separate and distinct taxable entities as to justify 
disregard of the fact that the refund will inure to the bene- 
fciary. While denying the refund, the Court holds that 
the doctrine of estoppel is not applicable in this case.—U. 
S. District Court, Southern Div. of the North. Dist. of Ala- 
bama, in The First National Bank of Birmingham and Chris- 
tina Patterson, as . oe under the Will of J. C. Patterson, 
Deceased, et al., v. United States of America. No. 4466-B at 


law, 


Valuation of Stock for Federal Estate Tax.—Included in 
the decedent’s estate were 1,500 shares of stock in a closely 
held corporation which had been valued for estate tax pur- 
poses as of October 3, 1929, at $69.445 per share. This 
value had been computed according to a formula contained 
in an agreement restricting the sale of the stock as be- 
tween the stockholders and limiting the sales price should 
such a sale occur. The Commissioner, disregarding the 
agreement, determined a value of $100. The Court holds 
that the stockholder had no power as between themselves 
to restrict the sale and thereby depress the value of the 
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stock so as to conclude the Commissioner as to the fair 
market value as of date of death; that the agreement had 
no binding force and was void as between the estate of 
the deceased and the Commissioner; that the Commis- 
sioner’s valuation is presumed to be correct and plaintiff 
failed to sustain the burden of proving that the fair market 
value of the stock was less than $100 per share; that even 
though the agreement were binding for the purpose of sale, 
the reservation of a power of appointment whereby the 
deceased might dispose of the stock by gift or otherwise is 
sufficient to prevent the substitution of the restrictive sales 
price for the fair market value of the stock; and that plain- 
tiff has failed to meet the burden of proof showing the 
Commissioner erred in this respect in his determination.— 
U. S. District Court, West. Dist. of New York, in Carl F. 
Lomb, as Executor of the Last Will and Testament of Carrie 
B. Lomb, Deceased, v. Gilbert T. Sugden, Collector of Inter- 
nal Revenue for the 28th Collection District of New York. 
Law 1041-A. 


Waivers.—Waiver of the statute of limitations, executed 
in the name of a corporation (organized under the laws of 
the state of Washington) which had discontinued business, 
but is held under state law to have been in existence when 
the waiver was executed, is held to have been invalid. It 
was signed by the respondent as the former secretary of 
the corporation. The waiver is held to have been insuffi- 
cient to bind the corporation, or the individual signer as 
transferee. Concurring and dissenting opinions filed.—U. 
S. Circuit Court of Appeals, Ninth Circuit, in Commissioner 
of Internal Revenue, v. Elmer D. Bryson, and Elmer D. Bry 
son v. Commissioner of Internal Revenue. No. 7519. 


Board of Tax Appeals memorandum decision upon re 
consideration of Robinson et al., 22 BTA 395, affirmed. 


Significant Decisions of the Board 
of Tax Appeals 


Basis for Stock Acquired by Exercise of Stock Rights. 
—Stock acquired through the exercise of stock rights does 
not constitute a capital asset, either wholly or in part, 
unless held for a period of more than two years commenc- 
ing from the date of acquisition of such stock. Rodman E. 
Griscom, 22 B. T. A. 979, and Ellen Ayer Wood, 29 B. T. A. 
1050, followed. Dividing the sum of the basis of the stock 
with respect to which the stock rights were issued and 
the subscription price of the new stock by the total number 
of old and new shares, is a reasonable method of deter- 
mining the basis for each share of the new stock under the 
prevailing facts. [The following is from the opinion.] 


The petitioner contends that the proper rule is that announced by 
the Circuit Court of Appeals for. the First Circuit in Wood v. Commis- 


stoner, 75 Fed. (2d) 364, * “sr he precise question has never 
received the consideration of any other court. See Commissioner v. 
Cummings, - Fed. (2d) — (May 16, 1935). The Board ‘‘. 8" 


the Griscom and Wood cases, supra, in Samuel Insull, Jr., 32 B. T. 
= and in memorandum opinions entered prior to the ‘decision of Wood 
Commissioner, supra. A petition to review was recently filed with 
the Circuit Court of Appeals for the Second Circuit in one of the 
memorandum opinions and this proceeding may be taken to the same 
circuit. With due respect to the court which reversed our decision in 
the Wood case, it is believed that our conclusion in that case was 
correct, and we hold the gain taxable as ordinary income. * * 
The t poag joo contends that, following the reasoning of the court in 
Wood v. Commissioner, supra, the basis for each share of new stock 
should be computed as follows, assuming the value of the old stock to 
be $350 per share at the time of the issuance of the stock rights: 


Value 10 shares of old stock ..... Jets . $3,500.00 
Subscription price 1 share of new stock. .... 100.00 
Value of each share of new and old stock (1/11th 

a. ee cee er ante 327.2727 
Value and cost of new interest (1/36th - pia 2727) 9.0909 
Sales price of new interest (1/36th of $50 : 13.90 
Ordinary income ($13.90—$9.09).............. 4.81 


By this method of computing the gain the petitioner determines a 
profit of $12,378.60 taxable as ordinary income. The respondent’s 
method results in ordinary gain of $89,736.36, with a corresponding 
decrease in the amount of gain on the old stock taxable at the capital 
net gain rate. We think the method employed by the re- 
spondent for icscdiade the basis for the stock produces a reasonable 
and just result. Accordingly, we hold that the basis for each share of 
the new stock is the quotient of the basis for the old stock, plus the 
subscription price of £2 3,400 for the new stock, divided by 2, 574, Tepre- 
senting the total number of the old and new shares. 


—May Rogers v. Commissioner; Horace S. Tuthill v. Commis- 
stoner; Edna May Thrall v. Commissioner, Dec. 9047 [CCH]; 
Docket Nos. 45051, 52448, 52449, 55546. 

Trammell dissents, without written opinion. 
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Capital Gain: Two-year Period Where Stock Rights Are 
Involved.—_In September 1930, the petitioners sold rights 
to subscribe for additional shares of the common stock 
of Insull Utility Investments, Inc., which rights had been 
received on shares of stock of that company which had 
not been held by the petitioners for two full years but 
which shares of stock were received by the petitioners in a 
nontaxable exchange under Section 113 of the Revenue 
Act of 1928. The period for which the shares of stock of 
Insull Utility Investments, Inc., had been held added to 
the period for which the shares of stock exchanged for 
shares of Insull Utility Investments, Inc., were held, in 
most cases, amounted to more than two full years. The 
Board held that the proceeds from the sale of the sub- 
scription rights in September 1930 constituted capital gains 
and that the petitioners are entitled to be taxed thereon 
at the capital gain rate of 12%4 per cent of the net proceeds. 
—Samuel Insull, Jr., v. Commissioner; Margaret A. Insull v. 
Commissioner; Samuel Insull v. Commissioner. Docket Nos 
68001-68003, 68503-68505. 


Losses on Transactions Between Spouses.— W here a hus 
band and wife each owned substantial property separately, 
maintained separate bank accounts and filed separate in- 
come tax returns, and the husband sold securities through 
his brokers at market and received the proceeds of the 
sale, he is not to be denied the right to deduct the losses 
sustained on such sales by reason of the fact that, at the 
time when each sale was made, his wife, who had a sepa- 
rate account with the same brokers, purchased through 
the latter for her own account, at market, securities of the 
same kind and amount as those sold by her husband, and 
paid for them with her own funds. He is likewise allowed 
the deduction where it appeared that, prior to paying the 
brokers for her purchases, the proceeds received by the 
husband from the sale of his securities were by him “given” 
to her and deposited in her bank account, and immediately 
thereafter payment for the securities purchased by her was 
made by checks drawn on such account, and it further 
appeared that her husband did not thereafter reacquire the 
securities sold by him, and the wife in all cases received 
new certificates in her own name and received all the 
income from the securities purchased by her.—Thomas I’. 
Behan v. Commissioner, Dec. 9041 [CCH]; Docket No. 75428 

Black, Sewall, and Turner dissent. 


Transferee Liability for Taxes.—The ownership in the 
production under a certain oil and gas lease was divided 
into units evidenced by certificates. The management and 
operation of the property were under the supervision of a 
board of five men, designated as trustees, elected annually 
These certificates were transferred by endorsement and 
surrender to the trustees for the issuance of new certificates 
The petitioner purchased all of the units from the individ- 
ual owners and thereafter merged all of the properties 
under the lease with its other properties and operations. 
Che Board held that the operation under the lease, prior to 
the purchase of the units, was an association taxable as a 
corporation; and, further, that the petitioner, by purchase 
of the unit certificates and the distribution to itself of all 
of the properties under the lease, became a transferee 
within the meaning of Section 280 of the Revenue Act of 
1928.—Olympic Refining Company v. Commissioner, Dec. 9035 
[CCH]; Docket No. 50329. 


Trusts.—A trust instrument which reserves to the grantor 
power to change it in any manner and to change the bene- 
ficiaries, and without limitation to name other beneficiaries, 
is not made irrevocable by an exception that “Donor 
does not reserve the right to revoke the gift.” 
Income from the trust is taxable to the grantor. 
—Nora C. Todd, Conway L. Todd and A. Richard Todd, 
as Executors of the Last Will and Testament of Libanus M. 
Todd, Late of the City of Rochester, Monroe County, New 
York, Deceased v. Commissioner, Dec. 9037 [CCH]; Docket 
No. 76108. 


Black and Trammell dissent. 


Under a testamentary trust the trustees were- directed 
to pay from the income thereof to testator’s wife, for life, 
annually, $50,000, and after accumulating from the excess 
income the sum of $50,000, which was to be added to the 
principal of the fund, to pay the excess income annually, 
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over the amount directed to be paid to his wife, to his 
three children, share and share alike. By the ninth pro- 
vision of the will, testator provided that it was his will 
that “the annuity provided for my wife in the fifth item 
of this will shall be paid to her out of the income of the 
trust property held for that purpose, if it be sufficient,” 
but if insufficient, the trustees were directed to use sufh 
cient of the corpus to make up the deficiency so that “at 
all events, and every year” his wife should receive $50,000 
Excepting a comparatively small amount paid in a year 
prior to those here in controversy, all payments to the 
widow were made from income. The widow was the lega 
tee of an annuity, a charge against the whole trust estate, 
both corpus and income; the payments in question were 
made by the trustee in discharge of that legacy, and, there 
fore, were not deductible from the gross income of the 

. vering 7 
Pardee, 290 U. S. 365; Burnet v. Whitehouse, 283 U. S. 148, 
followed.—The Bridgeport-City Trust Company, Surviving 
Trustee of the Estate of I. DeVer Warner v. Commissioner, 
Dec. 9046 [CCH]; Docket Nos. 44072, 48318. 


Matthews dissents, on the ground that the fact that in 
item ninth the testator provided for the payment of a part 
of the corpus to his wife in any year in which the income 
of the trust should be less than $50,000, thereby making 
what may be designated as a conditional bequest of a part 
of the corpus, does not change the nature of the gift made 
by item fifth, which is a gift of income. 


Trust Funds Created by Brokerage Accounts.—Pcti 
tioner opened brokerage accounts with a firm of which 
he was a member in the names of his three minor children 
The initial deposits were made by petitioner from his own 
funds and he made subsequent contributions to the ac 
counts. The accounts were managed by petitioner as mar 
gin accounts and he directed the purchase and sales of 
securities. They were opened and operated for the de 
clared purpose of establishing separate funds for the chil- 
dren. The Board held that the deposit of the funds in 
the names of the children constituted the creation of trusts 
for them and the income realized from using the funds 
in trading in stocks was not income of the petitioner.— 
Herbert L. Dillon v. Commissioner, Dec. 9055 [CCH]; Docket 
Nos. 58025, 59280. 


Trust Income Applied to Payment of Insurance Pre- 
miums on Grantor’s Policies.—Section 219 (h), Revenue 
Acts of 1924 and 1926, and Section 167, Revenue Act of 
1928, providing for the inclusion in the computation of the 
net income of the grantor of a trust of any part of the 
income of the trust which is or may be applied to the 
payment of premiums upon policies of insurance on the life 
of the grantor, make no distinction either between endow 
ment policies and other kinds of policies, or between that 
part of a particular premium which equals the cost of 
protection and the excess paid over that amount, which 
excess may represent an investment. Where the granto1 
of two trusts did not include any amount in computing his 
net income to represent the amounts of trust income appli- 
cable to the payment of premiums on policies of insurance 
on his life, and all of the income of the two trusts was 
reported upon a separate fiduciary return because he hon- 
estly believed that was the proper way to report it, a 
penalty for intentional disregard of the rules and regula- 
tions will not be imposed.—Frank T. Heffelfinger v. Com 
missioner, Dec. 9052 [CCH]; Docket Nos. 41145, 44852 
53881, 63407, 69694, 73479. 








Rulings of the Bureau of 
Internal Revenue 
(Continued from page 612) 


deductible as taxes by the purchaser of alcoholic liquors 
from the * ‘commission, or from any ‘manufacturer’ or im- 
porter.” The tax of 3 cents per gallon on malt and vinous 
liquors imposed under chapter 19, Laws of Delaware, 1933 
is deductible by the manufacturer or distributor. The tax 
may not be deducted separately as a tax if it is added to 
or made a part of the business expense, or is otherwise 
used to reduce net income.—I. T. 2905, XIV-30-7607 (p. 2) 
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Kentucky Gasoline Tax 
For Federal income tax purposes, the gasoline tax im- 
posed by the State of Kentucky is deductible by the pur- 
chaser or consumer whb pays it. If, however, the tax is 
added to or made a part of the business expense of such 
purchaser or consumer, it can not be deducted by him 
separately as a tax.—I. T. 2914, XIV-34-7660 (p. 4). 


Louisiana Gasoline Tax 


The amended constitution and laws of Louisiana con- 
tain no change which necessitates modification or revoca- 
tion of G. C. M. 8936 (C. B. X-1, 110), holding that the 
gasoline and motor fuel tax imposed by the State of 
Louisiana under the provisions of act No. 6 of the extra 
session of 1928 is deductible by the consumer for Federal 
income tax purposes. That ruling is applicable under the 
later Revenue Acts with respect to the gasoline and motor 
fuel tax of 4 cents per gallon and the additional tax of 1 
cent per gallon imposed by that state—G. C. M. 14970, 
XIV-29-7598 (p. 3). 


New Jersey Property Taxes 
In the State of New Jersey liability for both personal 
property and real property taxes is incurred on October 1 
of each year. Accordingly, for Federal income tax pur- 


poses, such taxes accrue on that date—G. C. M. 15305, 
XIV-35-7669 (p. 2). 


Nevada Gasoline Tax 


The motor vehicle fuel tax imposed by the State of 
Nevada is deductible as a tax in the Federal income tax 
return of the consumer who pays it and to whom it is not 
refunded. If, however, such tax is added to or made a 
part of the business expense of the consumer, or is other- 
wise used to reduce his net income, it can not be deducted 
separately as a tax.—I. T. 2911, XI V-33-7648 (p. 2). 


North Dakota Sales Tax 


The sales tax imposed by the North Dakota sales tax 
act of 1935 is deductible as a tax in the Federal income tax 
return of the consumer who pays the tax and to whom it is 
not refunded. If the tax is added to or made a part of 
the business expense of the consumer, or is otherwise used 
to reduce his net income, it can not be deducted by him 
separately as a tax.—I. T. 2912, XI V-33-7649 (p. 3). 


Philadelphia Property Tax 
For Federal income tax purposes, real property taxes 
in the city of Philadelphia, Pa., accrue on January 1 of 


the tax (calendar) year for which the taxes are assessed 
—I. T. 2908, XIV-32-7636 (p. 2). 


Excise Tax on Toilet Preparations.—li an article is 
“used or applied, or intended to be used or applied, for 
toilet purposes,” it is taxable. A permanent wave solution 
which is used or applied, or intended to be used or applied, 
to the hair is a toilet preparation within the meaning of 
the statute. Since the permanent wave solutions in ques- 
tion are applied, or are intended to be applied, directly to 
the hair, or to both the hair and the wave pads, in giving 
permanent waves, it is held that such solutions are toilet 
preparations within the meaning of section 603 and are 
subject to the tax imposed by that section. The fact that 
in some cases the permanent wave solution is applied only 
to the wave pads does not exclude the solution from the 
tax. 

S. T. 488, supra, is modified to accord with the conclu- 
sion reached herein.—S. T. 818, XIV-34-7664 (p. 13). 


Exemptions from Tax on Corporations: Proof of Ex- 
emption.—A corporation organized for a business activity, 
the gains of which inure to an exempt corporation, the 
holder of its stock, is not entitled to exemption under Sec- 
tion 101 (14) of the Revenue Act of 1934 and the cor- 
responding provisions of the Revenue Acts of 1928 and 
1932.—I. T. 2906, XITV-30-7608 (p. 3). 


The M Chamber of Commerce was incorporated with 
purposes and functions similar to those of organizations 
ordinarily exempted, except that it operates a traffic bu- 
reau. Members of the organization use the facilities of 
the traffic bureau without extra charge and that bureau 
represents only a relatively small part of the taxpayer’s 
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activities, which do not reveal a purpose to engage in a 
business of a kind ordinarily carried on_for profit. 

Held, the taxpayer is exempt from Federal income tax 
under Section 101 (7) of the Revenue Act of 1934.—I. T 
2916, XIV-35-7670 (p. 5). 


Exclusion from Gross Income.—The compensation oj 
officers and employees of the State Compensation Insur- 
ance Fund of California is not exempt from Federal in- 
come tax.—G. C. M. 14952, XIV-31-7620 (2). 


_ Mutual Insurance Companies Other Than Life: Classi- 
fication.—The application of the provisions of Article 207-1 
of Regulations 86, in relation to classes of mutual insur 
ance companies other than life, should be confined to re 
turns for taxable years beginning after December 31, 1933 
—I. T. 2907, XIV-31-7621 (p. 6). 


Refunds and Credits: Claims by Taxpayers.—A claim jo: 
refund of Federal income tax properly executed and time- 
ly filed by a minor residing in the State of New York is a 
valid claim for refund which may be considered by the 
Bureau on its merits.——G,. C. M. 15052, XI V-30-7609 (p. 5) 


Sugar Floor Stocks Tax.—Sugar held on June 8, 1934, 
which was also held in transit or in storage on April 25, 
1934, for use either in the manufacture of food products 
or for sale, whichever should prove more advantageous to 
the owner, is not exempt from the floor stocks tax imposed 
by the Agricultural — Act, as amended.—P. T 
30, XIV-32-7645, 


Stamp Tax on he Transfers.—Where a resident of the 
United States purchases a silver futures contract on an 
organized commodity exchange situated outside of the 
United States and, instead of accepting delivery of the 
silver, liquidates the contract by an offsetting sale, he is 
liable only for the tax on the net profits realized by virtue 
of the purchase and offsetting sale. However, where a 
resident of the United States purchases an interest in 
silver bullion from a London bullion dealer, he is liable 
for the tax on such dealer’s one-eighth profit whether he 
accepts delivery of the silver or resells the same prior to 
the delivery date. The foregoing is equally applicable 
where the purchaser is a citizen of the United States who 
has been a resident thereof at any time during the three 
months immediately preceding the date of the transfer. 


The ruling herein with respect to a purchase of an in 
terest in silver bullion from a London bullion dealer is 
ey on and after July 16, 1935.—Sil. 5, XIV-31-7630 
(p. 25). 


Taxes of Foreign Countries and Possessions of the 
United States——The duty imposed upon the “annual prof 
its” of mining companies by the “Quebec mining act, R. S 
(1909), 2098, part,” which duty is due regardless of whether 
there is any income from the property, is not an income 
tax and may not be claimed as a credit against United 
States income tax under Section 131 of the Revenue Act 
of 1934.—I, T. 2909, XI V-32-7637 (p. 3). 





The Fallacy of the Sales Tax 


(Continued from page 594) 


turnover and he actually pays 8 per cent or 10 pet 
cent instead of 2 per cent. If a store makes a net 
profit of two or three per cent it does very well. But, 
as the Harvard Bureau of Business Research figures 
show, retail stores, especially small stores, have 
shown a minus figure for net profit for several years 
The sales tax thus acts as a destructive tax. As 
Mark Graves, tax commissioner for New York 
State points out, “It is a gross receipts tax on the 
seller and very high because it does not permit any 
deduction based on cost of merchandise or on the 
cost of doing business.” It even taxed sales made 
at an actual loss. 

The retailer who cannot pass the tax on either has 
to take it out of his profits, if any, or out of his em- 
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ployees, or the manufacturer. In many cases he has 
taken it out of his landlord, as the choice between 
closing up or staying in business was determined by 
the latter. 


Of course, one will say that all taxes affect some- 
one. This raises the fundamental question of why 
the sales tax should be permitted under any con- 
dition. 


In practically every case where the sales tax pre- 
vails it has been just one more tax. It has not super- 
seded any other tax. It has not relieved the burden 
on real estate. It has been found to be a compara- 
tively easy method of extracting money from the 
helpless consumer or merchant or both. It is a tax 
on consumption and on one’s personal and family 
budget. Itisatax on wages. Asa tax on consump- 
tion it acts to reduce the effective purchasing power 
of wages as well as that of other forms of income. 


The speed with which we will emerge from the 
present depression depends largely on the rate at 
which goods are absorbed by the consumer. The 
retail sales tax seriously impedes the flow of goods. 
Meddling with the processes of distribution is bound 
to make industrial recovery more difficult. For in- 
creased consumption is the salvation of industry. 


We may sum the matter up effectively in the 
words of Robert Murray Haig and Carl Shoup in 
their excellent study: “It will take a higher degree 
of progression than now exists in the Federal and 
state tax systems of the United States to justify such 
a burden on the destitute and near destitute as the 
sales tax creates.” And again: “The sales tax as 
an emergency form of revenue and certainly as a 
permanent part of any state’s tax system, marks an 
unnecessary and backward step in taxation.” 


A. B. A. Tax Clinic Proceedings 


(Continued from page 604) 


any tax assessed, collected or accrued under the existing 
Agricultural Adjustment Act prior to the adoption of the 
proposed amendment, or for damages for the collection 
thereof. 


With the exception of certain rather limited cases, the 
purpose of this provision is said by the Senate Committee 
to be “to prevent any refunds of taxes already collected 
upon the ground that the act or actions of the Secretary 
thereunder are illegal.” 


This bill also provides, with respect to taxes collected 
after the bill becomes law, in substance, as follows: 


No suit, action or proceeding shall be brought or main- 
tained in any court to prevent or restrain the assessment 
or collection of any tax imposed or to obtain a declaratory 
judgment under the Federal Declaratory Judgments Act 
in connection with any such tax. 


In the event any taxes are collected after the passage 
of the pending bill, no recovery, refund or credit shall be 
made unless the claimant establishes to the satisfaction of 
the Commissioner of Internal Revenue, or in the case of 
judicial proceeding, establishes in such proceeding: 


1. That he has not included such amount in the price 
of the article with respect to which it was imposed or of 
any article processed from the commodity with respect to 
which it was imposed, that he has not collected from the 
vendee any part of such amount and that the price paid 


to the producer was not reduced by such amount, or 


2, That he has repaid such amount to the ultimate 


purchaser of the article, or in case the price paid to the 
Producer was reduced by such amount, to such producer. 
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This bill also provides that the processing tax shall be 
fixed by the Secretary of Agriculture within limits pre- 
scribed for amount and time. 


It is then provided that if the applicability of the rate 
fixed by the Secretary is finally held to be invalid by 
reason of the Constitution or is finally held invalid by 
reason of the Secretary of Agriculture’s exercise or failure 
to exercise any power conferred upon him, that the tax 
shall be in the amount prescribed elsewhere in the bill. 


So it will be seen that notwithstanding the recognition 
in the bill itself of its possible unconstitutionality, the 
courts are denied jurisdiction to pass upon controversies 
concerning the taxes already collected, and, with respect 
to future taxes, are denied jurisdiction to prevent collec- 
tion. 


Your Committee recognizes that the proponents of this 
bill are faced with the problem of avoiding unjust enrich- 
ment to the actual payer of a tax who may have passed 
on the economic burden in connection therewith. Your 
Committee is informed and believes, however, that the 
conditions which the bill would impose upon the recovery 
of taxes paid after the passage of the bill are, in a large 
number of cases, at least, impossible or impracticable of 
fulfillment. 


The consequence, either where the courts are deprived 
of any jurisdiction to pass upon controversies raising the 
legality of taxes already collected, or where the recovery 
of taxes to be collected in the future is conditioned upon 
unreasonable or impractical circumstances is that the Gov- 
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ernment may be found unjustly retaining moneys which 
it has unlawfully collected and which it retains wholly 
through the inability of claimants to bring an action 
therefor. ; 


As a result of this situation, which appears to the mem- 
bers of this Committee to be violative of the American 
system, the Constitution, and recognized lawful procedures, 
your Committee proposes for adoption, the following 
resolutions: 


Resolved, that the American Bar Association opposes the principle 
of denying to citizens of this country a judicial forum in which to seek 
the return of taxes unlawfully assessed or collected. We believe that 
any person who establishes within a reasonable requirement for diligence, 
that he has paid taxes unlawfully assessed or collected, should continue 
to have the right to maintain an action for the refund or recovery 
thereof, with provision, if necessary, for the intervention of others claim- 
ing an interest in such payments as their interest may appear; and 
be it 

Further resolved, That we are opposed to those provisions in the bill 
now pending before the Congress of the United States designated H. R. 
8492 (to amend the Agricultural Act and for other purposes) which 
would deprive the Federal and State Courts of jurisdiction to entertain 
suits or actions for the refund or credit of taxes heretofore collected 
or accrued under the provisions of the Agricultural Adjustment Act; 
and be it 

Further resolved, That the American Bar Association opposes those 
provisions in the said bill which would deprive the courts of jurisdiction 
to prevent or restrain the assessment or collection of any taxes unlaw- 
fully claimed to be due or to have accrued under the Agricultural Ad- 
justment Act or any amendments thereto; or which deprive the courts 
of the jurisdiction to render a declaratory judgment with respect to such 
taxes; and be it 

Further resolved, That we are opposed to those conditions in the said 
bill upon the recovery of taxes shown to have been unlawfully assessed 


The Tragic Effects of Meaningless 
Phrases in Tax Law 


(Continued from page 583) 


trator or some disinterested arbitrator? In an ear- 
lier draft of this provision the tax was not to be 
substantial but to be such that the burden upon 
intangibles would be the same as if they had con- 
tinued to be taxed as property. If this, then, be 
the meaning of substantial, how could a tax meet 
this requirement and still be uniform? If there is 
one type of tax the burden of which varies from 
town to town and from district to district it is the 
property tax. 

Another provision in this document was that, un- 
der certain conditions, tools of labor and implements 
of agriculture, used as such, might be made exempt 
from taxation. Just what is a tool of labor or an 
implement of agriculture and, furthermore, just when 
is it used as such? Laborers use machines in fac- 
tories, they drive delivery trucks and operate con- 
struction machinery. Are such tools of labor or does 
the laborer have to own them as the carpenter his 
saw and the plumber his wrench? But, then, what 
if a helper should use these same pieces of equip- 
ment? Furthermore, just what is a tool—is it con- 
fined to those implements the power to operate which 
comes only from the muscles of the worker or can 
the power come from a motor or boiler? Then, too, 
are the motor and boiler tools of labor used as such? 

An implement of agriculture may be a little more 
definite, and yet in the interpretation of this there 
is room for considerable difference of opinion, and 
especially when it must be used as such. There 
may be some question as to just how far agricul- 
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or collected: which will be found, in many cases, impossible or im- 
practicable of fulfillment with the result that the Government may unjust. 
ly retain moneys which have been unlawfully collected; and be it 

Further resolved, That this Association’s Committee on Federal Taxa- 
tion be instructed to oppose such provisions of the said bill and press 
for the repeal of provisions of such character should they be enacted 
into the law. 


That resolution will be presented Friday to the General 
Assembly for approval. 


Are there any further comments, questions or sugges- 
tions before we adjourn? 


Mr. Cochran: 


I take it, sir, that the reporter didn’t get my statement 
because he thought I was reading from a speech, whereas 
I was reading from notes. 


Chairman Morris (to reporter): 
Did you get his speech? 


The Reporter: 
Yes, sir. 


Chairman Morris: 
Your statement has been taken and will be so transcribed. 


Mr. Cochran: 

Then may I ask the record to show that. I made no 
reference at any time to any case of mine that was not 
entirely settled. 

Chairman Morris: 

Any further comments? (No response) 

It is moved, seconded and carried that we adjourn. 


tural processes extend in the marketing of products. 
Do implements have to do only with the raising and 
harvesting of crops or do they have to do with 
storing and marketing as well? There may be a 
difference of opinion, too, as to whether the use of 
implements in dairying and in the breeding of live 
stock may be called implements of agriculture. 

In case a tax were levied upon the income from 
property then such allowance was to be made as 
would compensate for the tax levied upon the prop- 
erty. Just what is necessary to compensate for 
something? The most obvious interpretation is that 
the tax on the property would be deducted from 
the income tax before any would be collected. Any 
such interpretation, however, would nullify any use 
of the income tax. Suppose a piece of property is ac- 
tually worth $100,000. It should be on the as- 
sessor’s books to the extent of at least $30,000 and 
if the tax rate were 4 mills the property tax would 
be $1,200. ‘These days the owner should be satisfied 
with a net return of 10 per cent on his investment, 
or $10,000. An income tax of 4 per cent, 5 per cent 
or anything up to 12 per cent would total less than 
the property tax. Unless, then, the purpose were 
to defeat the application of the income tax to prop- 
erty incomes, the meaning of “to compensate for” 
must have been something else. But what? 

Such were some of the provisions in the rejected 
Constitution. Had the Constitution been adopted 
the courts of Illinois would have been in one mess 
of interpretative litigation. Even though there had 
been no other undesirable features, the inclusion ol 
all these expressions of indefinite meaning would 
have been enough to condemn it. 

The evidence could be continued at length, but 
it need not be done. Even the foregoing should be 
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unnecessary to any who have been observing. But 
even so perhaps it will be a reminder that had we 
given a little more attention to prevention, a great 
deal of time and expense in litigation could have 
been avoided. 

It is time that we learned that there is no place 
for legislative provisions in constitutions. If every 
state would abolish the revenue section of its con- 
stitution it would be the gainer, and the people 
would still have ample protection under the due 
process clause and under the guarantee of equal 
protection of the Federal Constitution. For years to 
come, however, we will have revenue sections in 
our constitutions and most certainly statute after 
statute to provide revenue from this source or that. 
In these, however, there should be no place for am- 
biguous and meaningless verbiage, the very use of 
which can but presage future legal entanglements. 
Let them say what they mean and, which is just 
as important, mean what they say. It may be bet- 
ter to give lawyers jobs in enforcing understandable 
constitutions and laws, than to pay them to squabble 
over meaningless words and phrases. 


The Capital Stock Tax 


(Continued from page 596) 


With respect to this question of “doing business” 
by a corporation, it is to be especially noted that 
Congress does not limit the application of this Act 
to business activities in the United States. Applying 
generally, as it does to all business activities of do- 
mestic corporations, it is not material to tax liability 
that all of the business was transacted outside the 
territorial jurisdiction of the United States. This 
power of Congress, however, will be discussed more 
fully hereinafter. 


If the corporation engages in business “for any 
part of such year,” that is, the taxable year, it is liable 
for the tax.7® In discussing this point the Circuit 
Court of Appeals, in Associated Furniture Corpora- 
tion v. United States," said: 

It is not required that a corporation, in order to be 
liable for the tax, should have been engaged in business 
the whole of the preceding year * * *. If it was in busi- 
ness even one day of the preceding year and one day of 
the taxable year it is subject to the tax. 

The tax under the Revenue Act of 1934 amounts 
to “$1 for each $1000” of adjusted, declared value 
of the capital stock of corporations. This has con- 
sistently been construed to mean $1 for each full 
$1,000 of capital stock. This construction is” based 
upon the ground that no taxing statute shall be ex- 
panded beyond its express provisions. Since the Act 
does not provide for taxing fractions of a thousand 
dollars of capital stock, there has been a refusal to 
construe the terms of the Act in such a manner as 
to cover that situation.” 

The “adjusted declared value,” as used in the 1934 
Act, permits the taxpayer to declare any value it sees 
fit for the outstanding capital stock of the corpora- 
tion for the taxable years 1933 and 1934. This dis- 


* Art. 23 Reg. 64, 1933 Ed. 
"44 Fed, (2d) 78 


'’ Art. 23 Reg. 64, 1933 Ed. Also Miller v. Std. Nut Margarine Co., 
284 U. S, 498. 
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cretion is unlimited and may be exercised with 
complete indifference to the actual value of its capital 
stock or assets. Under this Act the administering 
body has no right whatever to question any value 
declared for the capital stock. Caution, however, has 
generally been exercised in making this declaration 
of value, since it not only serves as a standard for 
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computing the capital stock tax, but also serves as 
the basis for computing the excess profits tax of the 
corporation.’® That is, a low capital stock declara- 
tion might result in the payment of a large excess 
profits tax, especially where the income of the cor- 
poration is comparatively great. Under Section 
105 (f) of the Revenue Act of 1935 a new declara- 
tion of value for 1936 is permitted. 

As it was probably the intention of Congress that 
the declared value of the capital stock of corpora- 
tions for the years 1933 and 1934 would follow its 
true value with some degree of certainty, and since 
the adjusted declared value of the “capital stock” 
employed as a measure of tax for subsequent years 
bears some relation to the actual value, it is neces- 
sary to determine what is meant by the term “capital 
stock” within the meaning of this Act. The Supreme 
Court, in the case of Hecht v. Malley,° was faced with 
somewhat the same problem in construing the Act of 
1918. It said with respect to capital stock: 

* * * the tax upon an association is based upon the 
average value of its “capital stock” including surplus and 
undivided profits; these words are not to be given a tech- 
nical meaning, but should be interpreted in their entirety, 
and, in the absence of a fixed share capital, as equivalent 
to the capital invested in the business, that is, the net 
value of the property owned by the association and used 
in its business. 

Inasmuch as adjustments under subsequent Acts 
embody the same general principles set out in the 
Revenue Act of 1918, it would appear that Congress 
also intended that the construction given to the pre- 
vious Acts be also adopted for the later Acts. It, 
therefore, appears that the term “capital stock,” in 
these cases, generally covers the net value of the 
property owned by the organization and used in its 
business. It is to be especially noted that “capital 
stock” is not limited in its application to those or- 
ganizations whose assets are represented by out- 
standing shares, but is applicable to all taxable 
organizations in the manner previously set out. 

Briefly, the capital stock tax is imposed upon do- 
mestic corporations, associations, joint-stock com- 
panies, insurance companies, (but not partnerships) 
with respect to carrying on or doing business for any 
part of the taxable year. Business, within the mean- 
ing of the law, comprehends all that which occupies 
the time, attention and labor of men for the purpose 
of a livelihood or profit, and no particular amount of 
business is necessary to subject a corporation to lia- 
bility for the tax. If any business, even for a day, is 
engaged in by the organization it is liable for the tax. 


U. S. Tax Administration 
(Continued from page 577) 


this regard is no more exacting than that of the 
business world. 


Problems in Taxation of Nonresidents 


OR‘ years it has been the duty of the Bureau 
of Internal Revenue to enforce the laws levying 
income taxes upon nonresident foreigners and for- 





19 Section 216, National Industrial Recovery Act. 
2 265 U. S. 144. 
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eign corporations doing business in this country. But 
in the past, little effort was made to search for such 


taxpayers. The Bureau depended largely upon the 
voluntary filing of returns. The Revenue Act oj 
October 3, 1917 first provided that every person 
doing business as a broker shall, when required by 
the Commissioner, render a correct information re- 
turn showing the names of customers for whom such 
person has transacted any business with such de- 
tails as to profits, losses, or other information as 
the Commissioner may require. Similar provisions 
have been carried into every subsequent revenue act. 
The provisions of the acts requiring brokers to file 
information returns were not enforced until Octo- 
ber, 1933, at which time instructions were promul- 
gated by the Bureau requiring brokers to file 
information returns for the years 1929 to 1932, in- 
clusive, and for subsequent years. Such informa- 
tion returns disclosed many nonresident aliens and 
foreign corporations who failed to file income tax 
returns reporting profits on sales of stocks, secu- 
rities, and commodities within the United States. 

A considerable number of those liable for tax, 
upon notice, filed returns and paid the taxes due. 
However, a great many thought that taxing non- 
resident aliens and foreign corporations was some- 
thing new in the United States, although thousands 
of aliens and foreign corporations had voluntarily 
filed returns and paid taxes. 

It is not the policy of the Bureau of Internal Rev- 
enue to seek broad discretionary powers but to carry 
out the orders of Congress with the utmost fidelity 
to the letter and spirit of the law. That is our proper 
function, and to this end we reduce our experience 
to rules as rapidly as their fairness is demonstrated. 
We are not the partner of the legislative branch of 
the Government but the servant and agent of the 
Congress. 


Objective Merely to Collect Taxes Due 


HE income tax is not easily administered any- 

where. Realizing this, we are constantly ex- 
amining our own procedure with a view to 
simplification. We must be on guard against the 
temptation to demand information out of proportion 
to the amount of taxes involved. Such demands 
have been made, but with broader understanding by 
the public of the policies of the Bureau, cooperation 
is increasing, and the effect is certain to be a whole- 
some decrease in minor irritations. 

Our task is to collect the taxes, not waive them, 
or overlook them. Our policy is to ask for the facts; 
we do not admire technically beautiful paper work, 
no matter how clever. The citizen who desires to 
pay his taxes, and not one cent more than he le- 
gally owes, will find that the Bureau of Internal 
Revenue considers his problem with precisely the 
same point of view and is ready to serve him to 
that end. 

The Commissioner of Internal Revenue and I are 
deeply concerned about justice for the ninety-five 
per cent of taxpayers who never file a claim or pro- 
test. We are determined that their returns shall 
be audited with due consideration for the fact that 
most of them could not afford to employ counsel 
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to recover the amounts that they may overcharge 
themselves. The Secretary of the Treasury has an- 
nounced his policy that all taxpayers shall receive 
equal justice, and with it courteous consideration. 
That policy guides the present Administration, and 
will continue to do so. Upon it we base our ap- 
peal to the public for the cooperation and confidence 
necessary to proper administration of the Federal 
tax laws. 





Child Labor and Federal Taxation 
(Continued from page 588) 


is one very good reason for looking upon govern- 
mental regulation with considerable skepticism. If 
we are to have regulation, it should be enacted with 
as little special privilege as possible. This can be 
overcome in many instances by resort to the taxing 
power which is not surrounded by the limitations 
placed upon the commerce clause. A taxing act rec- 
ognizes no difference between intrastate and inter- 
state activities. Hence, a far greater degree of 
uniformity is possible where regulation may be im- 
posed by taxation. Imagine for a moment the ab- 
surd situation which would have existed, had the 
regulation of the sale of yellow oleomargarine been 
attempted by way of the interstate commerce clause. 
We found a similar difficulty during the time the 
codes were in effect, resulting in the Federal au- 
thorities appealing to the states to adopt legislation 
which would effectively control activities wholly car- 
ried on within the state. 

If regulation by taxation is carried out by means 
of a simple tax rather than by statutory regulations 
of the usual type, it is more certain and is easier 
understood by business men. For example, where 
is the business man who knows what is unfair com- 
petition? Or unfair trade practice? A trust? Un- 
just discrimination? A reasonable rate or charge? 
He has his own opinion but he never knows what 
the other fellow may be permitted to do without 
coming within the legal meaning of these terms. 
Hence, the most honest citizen finds himself in com- 
petition with those who may go far beyond what 
he fears to be the legal limits. With this situation, 
compare a prohibitive tax at a fixed rate for every 
hour each child is employed. A business man knows, 
or can know, without any doubt whether he is liable 
for such a tax. Furthermore, if the tax is suffi- 
ciently high, he knows that his competitors must 
also turn the same square corner. In case they do 
not, chiselling is subject to definite detection. 

Then too, regulation by taxation may often be 
carried out in a more reasonable manner. Thus, for 
example, if a person finds that he has improperly 
employed a child, he may pay the tax and forget 
the matter. If the employment was brief, the tax 
is small, but of course sufficiently high to render 
the employment very unprofitable. On the other 
hand, if he had been subjected to the usual regula- 
tion type of control, he might have incurred a large 
penalty for the minor violation and in addition would 
have a record which could be held against him in 
case of future violations. Thus the danger, though 
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unprofitable, is less in the case of a tax imposed for 
a regulatory effect, and the “penalty” varies in ac- 
cordance with the extent of the violation. Of course, 
if he is so bold that he fails to pay the tax, the 
penalty is more severe. 


sy reason of these characteristics, it is possible 
to proceed more cautiously under the taxation type 
of regulation without inflicting unreasonable pun- 
ishment upon any person. Or to put it differently, 
legislation by the trial and error method can be 
more easily attempted under this plan, the amount 
of the tax being made less in cases of doubt. After 
all, legislation along any particular line can be im- 
proved by experience. As experience points the 
way to improvement, the needed changes can be 
made. That is why we might in the first instance 
impose a child labor tax for revenue purposes. Many 
of the legal and business problems which might 
possibly arise could be ironed out during this pre- 
liminary period. At the end of that period, a higher 
tax could be imposed in the light of the refinements 
needed. And eventually a truly prohibitive tax 
might be imposed. This procedure would automat- 
ically produce a gradual change in business affairs 
and avoid the confusion which sometimes occurs 
when regulation is adopted without giving business 
a reasonable time to make the necessary adjust- 
ment. 


If any general summarization of the entire prob- 
lem may be made, it is this—the extent to which 
we have governmental regulation of child labor (or 
any other activity) is primarily a question of public 
policy and not a legal problem of crucial conse- 
quence. When one legal device is declared uncon- 
stitutional, it does not mean that the purpose of the 
device can not be attained by other methods. There 
is usually more than one way to accomplish any- 
thing which we wish todo. The important point hangs 
on the wish, which in the case of government action 
should reflect a desire of the majority. Given the 
desire, we usually manage to keep one road open 
for action. This is true in business and in govern- 
ment. The business man has found that legal the- 
ories are not always what they seem and so he 
employs lawyers to do in a legal manner that which 
others say can not legally be done. The drafting 
of different legal devices is the life blood of the legal 
profession. Frequently the business man who too 
heavily relies upon fiction finds himself in consid- 
erable difficulty, financially and otherwise. And then 
at times we might say that legal devices are the 
hope of human progress. More than one achieve- 
ment !! in this country has been built upon legal 

"1 For example:—Under Thomas Jefferson we acquired the vast 
Louisiana Territory by resort to the treaty power rather than by the 
slow and uncertain process of amending the Constitution to permit a 
“purchase” of additional territory; the Emancipation Proclamation was 
said to rest upon the military powers of Abraham Lincoln as Commander- 
in-Chief of the army; by the Gentlemen’s Agreement with Japan, Theo- 
dore Roosevelt side-stepped the difficulties which he might have encoun- 
tered in securing Senate approval of a treaty, and a failure to observe 
the same was hardly a breach of a treaty; Theodore Roosevelt’s 
admirable efforts to conserve the natural resources were carried out by 
executive order pursuant to the latent powers of a provision in the Gen- 
eral Revision Act of 1891, inserted “almost by inadvertence’ long 
before the time when conservation became a national issue; by consider- 
ing the Indians as “‘nations” within our midst we avoided the due process 
protection given to citizens, and by 1910 the tribal holdings had been 
practically eliminated in a “legal manner”; after a Federal migratory 
bird act had been held unconstitutional by four different courts, a 


migratory bird treaty served to give Congress authority to enact a valid 
act covering much the same ground (Missouri v. Holland, 252 U. S. 416). 
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circumvention of an obstacle too difficult for removal 
by other methods. Had it been otherwise, our road 
to greater and better things would have ended years 
ago, in a swamp of legal literature. Once we close 
all avenues of approach to any one major problem, 
we are hopelessly stalemated in a field of legal prece- 
dent, sometimes referred to by the business man as 
legal technicalities. 


Administration of the British 
Income Tax 


(Continued from page 581) 


Court of Appeal: and from the Court of Appeal to 
the House of Lords. 


Immediately after an appeal is taken, an attempt 
is made to reach a settlement in order to obviate 
the necessity of a hearing of the appeal. The suc- 
cess of this procedure is evidenced by the fact that 
only about five per cent of appeals taken from de- 
cisions of the Commissioners are actually taken be- 
fore the Court. All cases where an appeal is taken 
before the Court, either by the Government or the 
taxpayer, are reported to the Commissioners of In- 
land Revenue. 


The bar of the “statute of limitations” is not ap- 
plied until after six years. 


The greater proportion of the personnel adminis- 
tering the British income tax are civil service offi- 
cials. Salaries paid are commensurate with the 
responsibilities assumed and compare favorably with 
those paid outside the service. - Promotions are 
made on the basis of efficiency and seniority. Nor- 
mally, officials retire upon reaching the age of sixty, 
and generous pensions are paid. The income tax 
service attracts the highest type of men including 
many university students; and the severity of the 
requirements and examinations for entrance ensures 
only those of more than average ability, and estab- 
lished integrity being accepted. 

It has been remarked to the author on more than 
one occasion that the inauguration of the British 
system of administering the income tax in the United 
States would “open up a tremendous opportunity for 
graft.” There is no reason why this should be the 
case, given the proper type of official to administer 
the tax. Perhaps we in this country are somewhat 
too prone to appraise a man solely upon his profes- 
sional, technical, or business ability, without giving 
sufficient consideration to his character and integ- 
rity, which is of at least equal importance. It should 
not be impossible to acquire a sufficient number of 
men of established integrity who would be compe- 
tent to administer a United States income tax system 
along similar lines to that of Great Britain. If suffi- 
cient inducement were offered in the way of ade- 
quate salaries, conditions of service, retiring pensions, 
etc. it is not difficult to believe that a considerable 
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number of high class professional men, accountants 
and lawyers, might be attracted to the service from 
both the public and private field of endeavor. 


The Government of Great Britan has contributed 
its share towards the creation of the feeling of con- 
fidence of taxpayers in the income tax administra- 
tion by its policy of reducing the rate of the tax 
whenever it is possible to do so. This policy com- 
pares favorably with that of some of the taxing au- 
thorities in the United States. For the fiscal year 
ended March 31, 1934, a surplus of some thirty mil- 
lion pounds was reflected, a large portion of which 
was of a nonrecurring nature: nevertheless the in- 
come tax rate was reduced from five shillings in the 
pound to four shillings and sixpence in the pound, 
i.e. from 25 per cent to 22% per cent. The surplus 
for the fiscal year ended March 31, 1935 amounted 
to about seven and a half million pounds, and the 
income tax has been reduced still further by a re- 
duction in the rate of the “reduced rate allowance” 
from two shillings and three pence in the pound, or 
11% per cent, on the first £175 of taxable income, 
to one shilling and sixpence in the pound, or 7% per 
cent, on the first £135 of taxable income. 


A Challenge to the Right of 
Legitimate Tax Savings 


(Continued from page 574) 


fact are not fairly open to any other construction 
—it was not the owner of them at the time the 
contract of sale was made, viz., March 26, 1928, and 
could not have been the seller. That two portions 
of the Court’s opinion could be so utterly opposed 
one to the other would seem, in itself, to justify 
careful examination into the validity of the Court’s 
ultimate conclusion. 


Coming now to the Court’s view that the object 
of the taxpayer and its stockholders “was to evade 
the payment of a tax justly due the Government.” 
If there was no “evasion,” then the tax was not, in 
any important sense, “justly due.” 


In Bullen v. Wisconsin,”* the Supreme Court of 
the United States, speaking through Mr. Justice 
Holmes, said: 

We do not speak of evasion, because, when the law 
draws a line, a case is on one side of it or the other, and 
if on the safe side is none the worse legally that a party 
has availed himself to the full of what the law permits. 
When an act is condemned as an evasion, what is meant 
is that it is on the wrong side of the line indicated by the 
policy if not by the mere letter of the law. 


Much more recently—indeed, just one day before 
the decision under discussion was promulgated— 


the Supreme Court, in an opinion by Mr. Justice 
Sutherland, said: 2? 





Z 240 U. S. 625, 36 S. Ct. 473, 474 (1916). 
* Gregory v. Helvering, 293 U. S. 465, 55 S. Ct. 266 (1935). 
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It is quite true that if a reorganization in reality was 
effected within the meaning of subdivision (B), the ulterior 
purpose mentioned will be disregarded. The legal right of 
a taxpayer to decrease the amount of what otherwise would 
be his taxes, or altogether avoid them, by means which the 
law permits, cannot be doubted. (Italics supplied.) 


The language just quoted accords with the fol- 
lowing language of Judge Learned Hand, when the 
same case * was before the Circuit Court of Ap- 
peals for Second Circuit : 

Any one may so arrange his affairs that his taxes shall 
be as low as possible; he is not bound to choose that pat- 
tern which will best pay the Treasury; there is not even 
a patriotic duty to increase one’s taxes. 

In the light of these pronouncements, then, the 
only question is: Did the General Utilities & Op- 
crating Company avoid what “otherwise would be” 
its taxes “by means which the law permits”? 


As the owner of 20,000 shares of stock of The 
Islands Edison Company, the taxpayer corporation 
was, of course, legally free to decline to sell them 
to the Southern Cities Utilities Company. It was 
also legally free to distribute the Islands Edison 
stock to its stockholders as a property dividend.** 
This latter is expressly recognized by Article 626 
of Regulations 74, providing that where a corpo- 
ration declares a dividend payable in stock of an- 
other corporation, setting aside the stock to be so 
distributed and notifying the shareholders of its 
action, the income arising to the recipients of such 
stock is its market value at the time the dividend 
becomes payable. 

It is difficult to perceive any basis for a legitimate 
complaint by the Government at the course followed 
by the taxpayer. It had acquired the 20,000 shares 


in question, on January 1, 1927, at a cost of only: 


$2,000. In the course of only one year they had 
appreciated in value to over $1,000,000, but so long 
as the taxpayer remained the owner this unrealized 
appreciation would not constitute income and would 
not represent “gain and profits” within the mean- 
ing of Section 104 of the Revenue Act of 1928. So 
far as such appreciation is concerned, the company 
could have held those shares indefinitely without 
thereby incurring the 50 per cent tax imposed be- 

cause of improper accumulation of surplus. By dis- 
tributing the shares as a property dividend, the 
taxpayer made it possible for the Government to 
impose taxes on its stockholders on the receipt of 
over $1,000,000. It would appear that the tax 
gatherer was far better off, as a result of the course 
followed, than it would have been if the taxpayer, 
rather than pay a large corporate tax such as the 
Circuit Court of Appeals now says it must pay, had 
exercised its undoubted right to continue as the 
owner of the Islands Edison stock. One of the 
cases cited by the court, Prairie Oil & Gas Co. v. 
Motter,”®> shows that it is a common and apparently 
an approved practice for a corporation, all of whose 
assets are desired by another corporation, to arrange 
for the sale by its stockholders of all of its capital 


23 Helvering v. Gregory, 69 F. (2d) 809 (1934). 

*% This right has not been questioned and hardly could be in view of 
finding of fact number 9, which shows that taxpayer’s earned surplus 
from operations as of December 31, 1927, was $1,360,515.96, and that 
this amount—nearly $300,000 in excess of the value of the stock which 
was distributed—had not been impaired by operating losses prior to 
March 22, 1928. 

23 See note 18, supra. 
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stock rather than its assets. Such practice avoids 
a tax to the corporation on the amount of unrealized 
appreciation of its assets, but it is not fair to say 
that the Government is prejudiced ; the Government 
gets its tax on any profits realized by the stock- 
holders, whereas the transaction might never have 
taken place if the corporation, as well as its stock- 
holders, had to pay a tax. 


The Court of Appeals of the District of Colum- 
bia, as recently as 1934,?° and the Circuit Court of 
Appeals for the Second Circuit, in a decision ren- 
dered July 8, 1935,?7 approved methods of tax avoid- 
ance which, it would seem, are not as easily 
defended as the method adopted by the General 
Utilities & Operating Company. In each case the 
court reversed the Board of Tax Appeals and in 
the former case the Supreme Court of the United 


States denied the Government’s petition for a writ 
of certiorari. 


It is believed that the decision under discussion 
will, unless reversed, render it almost impossible 
for taxpayers intelligently to determine in advance 
the tax results which are likely to flow from con- 
templated business transactions. Administrative 
officials will naturally contend that the tax liability 
is to be measured according to “that pattern which 
will best pay the Treasury.” Fears of such a result 
may well have the effect of preventing the con- 
summation of business transactions that are emi- 
nently desirable and which would, if completed, 
produce a substantial amount of tax revenue for the 
Treasury. 


In the first year of its existence the Board of 
Tax Appeals adopted the view that it is funda- 
mentally unsound to determine income tax liability 
by what might have taken place rather than by what 
actually occurred.** The Board recognized that— 
“even though the practical effect may be the same 
in either case, the resulting tax liability may be 
quite different.” 

This is but another way of saying what the Su- 
preme Court stated in United States v. Phellis:* 
“k * * what was done, rather than the design 


and purpose of the participants, should be the 
vest" 


Conclusion 


HE decision herein discussed seems to be so 
fundamentally unsound that taxpayers may 
look with some substantial degree of confidence to 
its reversal by the Supreme Court of the United 
States during the approaching term of that court.” 


*% Jones v. Helvering, 71 F. (2d) 214 (1934), certiorari denied, 
Helverina v. Jones, 55 S. Ct. 97, 293 U. S. 583. 

27 Chisholm v. Helvering, C. C. H. 1935 Vol. 3-A, paragraph 9493. 
In its opinion in this case the Second Circuit questions the soundness 
of the Fourth Circuit’s reasoning and conclusion in the General Utilities 
& Operating Co. case. 

28 Appeal ot Anna M. Harkness, 1 B. T. A. 124, 127 (1924). 

2 257 U.. 3. 156, 172, 42 S. Ct. 63, 67 (1921). 

30 The rule does not seem to be in conflict with the decision in Gregory 
v. Helvering, supra, note 22, the exact and narrow scope of which 1s* 
discussed in Chisholm v. Helvering, supra, note 27. 

31 Unless the highest court should construe the dividend declaration 
as creating a money obligation in favor of the taxpayer’s stockholders, 
as did the six dissenting members of the Board. In such case the 
decision would be affirmed but for a reason different than and opposed 
to that upon which the decision of the Circuit Court of Appeals is 
predicated. 
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